First Amendment

1. How should a school handle its obligation to respond to sexual harassment and
sexual violence while still respecting free-speech rights guaranteed by the
Constitution?

The DCL on sexual violence did not expressly address First Amendment issues because it
focuses on unlawful physical sexual violence, which is not speech or expression
protected by the First Amendment.

However, OCR’s previous guidance on the First Amendment, including the 2001
Guidance, OCR’s July 28, 2003, Dear Colleague Letter on the First Amendment, and
OCR’s October 26, 2010, Dear Colleague Letter on harassment and bullying, remain
fully in effect. OCR has made it clear that the laws and regulations it enforces protect
students from prohibited discrimination and do not restrict the exercise of any expressive
activities or speech protected under the U.S. Constitution. Therefore, when a school
works to prevent and redress discrimination, it must respect the free-speech rights of
students, faculty, and other speakers.

Title IX protects students from sex discrimination; it does not regulate the content of
speech. OCR recognizes that the offensiveness of a particular expression as perceived by
some students, standing alone, is not a legally sufficient basis to establish a hostile
environment under Title IX. Title IX also does not require, prohibit, or abridge the use of
particular textbooks or curricular materials.



